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advertising under court rules of certain jurisdictions.
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The Inversion Sweet Spot 

U.S. corporations may want to combine with a foreign corporation under a foreign charter. For U.S. tax purposes, this is 

called an inversion, meaning that the U.S. corporation is inverted under the ownership of a foreign holding company. 

To make an inversion work, a U.S. corporation must find a foreign combination partner. A U.S. corporation may invert 

under the foreign corporation or both may become subsidiaries of a foreign holding company.

If the shareholders of the U.S. corporation get stock of the holding company as part of the deal, tax planning is key 

to finding the inversion sweet spot and avoiding the punitive Section 7874 anti-inversion rules. 

If the U.S. corporation’s shareholders get 80% or more of the foreign holding company stock, the foreign holding 

company will be taxed as a U.S. corporation, which defeats the tax purpose of the inversion. 

If the U.S. corporation’s shareholders get between 60% and 80% of the stock, the deal may not work because of the 

tax disadvantages, such as a potentially significant tax liability for the expatriated domestic corporation and certain 

related parties. 

If the U.S. corporation’s shareholders get between 50% and 60% of the stock, the only tax drawback is that the 

shareholders’ stock exchange could be taxable under Section 367(a). 

If the U.S. corporation’s shareholders get less than 50% of the stock, the inversion may be tax-free all around. However, 

being the smaller of the combination partners could have negative management consequences. 

Those are the base cases. 
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Far more complexity arises if there is cross-ownership between the foreign acquirer and the domestic corporation, 

including merely shuffling around the ownership of corporations within an affiliated group. Indeed, those are the 

scenarios on which we most often advise. The “accidental” inversion is the most dangerous case.

An accidental inversion can occur when a U.S. parent corporation expatriates a U.S. subsidiary that has minority 

shareholders. If the minority shareholders retain more than a 20% interest in the new foreign corporation, the IRS 

could treat the transaction as an inversion under Section 7874 and the new entity as a domestic corporation.  

You can avoid this by using the Treasury Regulations Section 1.7874-1(c) “internal group restructuring” exception 

that applies to a U.S. subsidiary that is, directly or indirectly, at least 80% owned by its U.S. parent before and after 

its expatriation. 

An expatriation qualifies as an internal group restructuring if: (1) before the expatriation, 80% or more of the stock 

(by vote and value) in the U.S. subsidiary was held directly or indirectly by the corporation at the top of the overall 

corporate group after the expatriation; and (2) after the expatriation, 80% or more of the stock (by vote and value) 

of the foreign holding company is held directly or indirectly by the corporation at the top. 

In an internal group restructuring, stock held by one or more members of the overall corporate group is included 

in the denominator, but not in the numerator, of the ownership fraction, so no inversion occurs under Section 7874 

when a U.S. parent corporation expatriates its 80%-owned U.S. subsidiary and still retains, directly or indirectly, at 

least 80% of that subsidiary’s stock.

There are other considerations. For example, if a corporation that directly owns stock in a U.S. subsidiary receives 

stock of a foreign holding company via repatriation and transfers the stock in a related transaction, the transferred 

stock won’t benefit from the exception unless another exception applies. 

For more information, please contact Jack Cummings at +1 919 862 2302 or Joon Yoo at +1 212 210 9452.
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You can subscribe to future Federal Tax advisories and other Alston & Bird publications by completing our 
publications subscription form. 

If you have any questions or would like additional information, please contact your Alston & Bird attorney or any of the following:

WWW.ALSTON.COM  

© ALSTON & BIRD LLP 2023

ATLANTA: One Atlantic Center n 1201 West Peachtree Street n Atlanta, Georgia, USA, 30309-3424 n +1 404 881 7000 n Fax: 404.881.7777
BEIJING: Hanwei Plaza West Wing n Suite 21B2 n No. 7 Guanghua Road n Chaoyang District n Beijing, 100004 CN n +86.10.85927500 

BRUSSELS: Rue Guimard 9 et Rue du Commerce 87 n 3rd Floor n 1000 Brussels n Brussels, 1000, BE n +32 2 550 3700 n Fax: +32.2.550.3719
CHARLOTTE: 1120 South Tryon Street n Suite 300 n Charlotte, North Carolina, USA 28203-6818 n +1 704 444 1000 n Fax: +1 704 444 1111
DALLAS: Chase Tower n 2200 Ross Avenue n Suite 2300 n Dallas, Texas, USA, 75201 n +1 214 922 3400 n Fax: 214.922.3899
FORT WORTH: Bank of America Tower n 301 Commerce n Suite 3635 n Fort Worth, Texas, USA, 76102 n +1 214 922 3400 n Fax: 214.922.3899
LONDON: LDN:W n 6th Floor n 3 Noble Street n London n EC2V 7DE n +44 20 8161 4000
LOS ANGELES: 333 South Hope Street n 16th Floor n Los Angeles, California, USA, 90071-3004 n +1 213 576 1000 n Fax: 213.576.1100
NEW YORK: 90 Park Avenue n 15th Floor n New York, New York, USA, 10016-1387 n +1 212 210 9400 n Fax: 212.210.9444
RALEIGH: 555 Fayetteville Street n Suite 600 n Raleigh, North Carolina, USA, 27601-3034 n +1 919 862 2200 n Fax: 919.862.2260
SAN FRANCISCO: 560 Mission Street n Suite 2100 n San Francisco, California, USA, 94105-0912 n +1 415 243 1000 n Fax: 415.243.1001
SILICON VALLEY: 755 Page Mill Road n Building C - Suite 200 n Palo Alto, California, USA 94304-1012 n +1 650 838 2000 n Fax: 650.838.2001
WASHINGTON, DC: The Atlantic Building n 950 F Street, NW n Washington, DC, USA, 20004-1404 n +1 202 239 3300 n Fax: 202.239.3333

George B. Abney 
+1 404 881 7980 
george.abney@alston.com

M. Nicole Brown 
+1 404 881 7167
nicole.brown@alston.com

Andrew B. Claytor 
+1 704 444 1081 
andrew.claytor@alston.com

James E. Croker, Jr. 
+1 202 239 3309 
jim.croker@alston.com

Jasper L. Cummings, Jr. 
+1 919 862 2302 
jack.cummings@alston.com

John Harden  
+1 404 881 7990
john.harden@alston.com

Brian D. Harvel 
+1 404 881 4491 
brian.harvel@alston.com

Raleigh Johnston
+1 214 922 3415
raleigh.johnston@alston.com 

Jacob L. Kaplan
+1 404 881 4296
jake.kaplan@alston.com

Stefanie Kavanagh 
+1 202 239 3914 
stefanie.kavanagh@alston.com

Sam K. Kaywood, Jr. 
+1 404 881 7481 
sam.kaywood@alston.com

Clay A. Littlefield 
+1 704 444 1440 
clay.littlefield@alston.com

Sarah Ma
+1 202 239 3281
sarah.ma@alston.com

Terence H. McAllister 
+1 704 444 1138 
terence.mcallister@alston.com

Ashley B. Menser  
+1 919 862 2209 
ashley.menser@alston.com

Daniel M. Reach 
+1 704 444 1272 
danny.reach@alston.com

Heather Ripley 
+1 212 210 9549 
heather.ripley@alston.com

Margaret Ward Scott
+1 404 881 7962
margaret.scott@alston.com

Richard L. Slowinski 
+1 202 239 3231 
richard.slowinski@alston.com

Carolyn E. Smith
+1 202 239 3566
carolyn.smith@alston.com 

Edward Tanenbaum 
+1 212 210 9425 
edward.tanenbaum@alston.com

Federal Tax Group
John F. Baron 
Co-Chair  
+1 704 444 1434 
john.baron@alston.com 

Scott Harty 
Co-Chair  
+1 404 881 7867 
scott.harty@alston.com

Shawna Tunnell 
+1 202 239 3040 
shawna.tunnell@alston.com

R. Mark Williamson
+1 404 881 7993
mark.williamson@alston.com

Joon Yoo 
+1 212 210 9452
joon.yoo@alston.com

https://www.alston.com/en/
https://www.alston.com/en/resources/subscriptions-form
https://www.alston.com/en/
https://www.alston.com/en/professionals/a/abney-george
mailto:george.abney%40alston.com?subject=
https://www.alston.com/en/professionals/b/brown-m-nicole
https://www.alston.com/en/professionals/c/claytor-andrew-b
mailto:andrew.claytor%40alston.com?subject=
https://www.alston.com/en/professionals/c/croker-james-e
mailto:jim.croker%40alston.com?subject=
https://www.alston.com/en/professionals/c/cummings-jasper-l-jack/
mailto:jack.cummings%40alston.com?subject=
https://www.alston.com/en/professionals/h/harden-john
mailto:john.harden%40alston.com?subject=
https://www.alston.com/en/professionals/h/harvel-brian-d
mailto:brian.harvel%40alston.com?subject=
https://www.alston.com/en/professionals/j/johnston-raleigh
https://www.alston.com/en/professionals/k/kaplan-jacob-l
https://www.alston.com/en/professionals/k/kavanagh-stefanie-e
mailto:stefanie.kavanagh%40alston.com?subject=
https://www.alston.com/en/professionals/k/kaywood-sam-k
mailto:sam.kaywood%40alston.com?subject=
https://www.alston.com/en/professionals/l/littlefield-clay-a
mailto:clay.littlefield%40alston.com?subject=
https://www.alston.com/en/professionals/m/ma-sarah
mailto:sarah.ma%40alston.com?subject=
https://www.alston.com/en/professionals/m/mcallister-terence-h
mailto:terence.mcallister%40alston.com?subject=
https://www.alston.com/en/professionals/m/menser-ashley-b/
mailto:ashley.menser%40alston.com?subject=
https://www.alston.com/en/professionals/r/reach-daniel-m
mailto:danny.reach%40alston.com?subject=
https://www.alston.com/en/professionals/r/ripley-heather
mailto:heather.ripley%40alston.com?subject=
https://www.alston.com/en/professionals/s/scott-margaret-ward
https://www.alston.com/en/professionals/s/slowinski-richard
mailto:richard.slowinski%40alston.com?subject=
https://www.alston.com/en/professionals/s/smith-carolyn-e
https://www.alston.com/en/professionals/t/tanenbaum-edward
mailto:edward.tanenbaum%40alston.com?subject=
https://www.alston.com/en/professionals/b/baron-john-f/
mailto:john.baron%40alston.com?subject=
https://www.alston.com/en/professionals/h/harty-scott-a
mailto:scott.harty%40alston.com?subject=
https://www.alston.com/en/professionals/t/tunnell-shawna
mailto:shawna.tunnell%40alston.com?subject=
https://www.alston.com/en/professionals/w/williamson-mark
https://www.alston.com/en/professionals/y/yoo-joon
mailto:joon.yoo%40alston.com?subject=

