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Biden Administration Proposes More Changes to the H-2A Program 
by Kristi Boswell

The H-2A temporary agricultural program – administered by the U.S. Department of Labor (DOL), Department of 
Homeland Security (DHS), and State Department – allows agricultural employers that anticipate a shortage of domestic 
workers to bring nonimmigrant foreign workers to the United States to perform agricultural labor or services on a 
temporary or seasonal basis. 

Due to instability in the domestic workforce, the use of seasonal nonimmigrant programs has become vital to 
ensuring businesses can have an adequate supply of labor. The H-2A program has expanded significantly in recent 
years. Similarly, applications for the H-2B program have well exceeded its statutory cap of 66,000 visas. In the H-2A 
program, the DOL reports over 302,000 certified positions for H-2A workers through the 3rd quarter of Fiscal Year 2023. 
Through the entire Fiscal Year 2020, there were only 275,430 certifications. During this same time frame, employers 
have been hit with multiple rulemakings changing the rules of the program. 

In recent weeks, the Biden Administration has issued yet another series of proposed rulemakings that would 
incorporate further reforms to the H-2A program. The DOL and DHS assert that the proposed reforms are intended 
to strengthen protections for temporary agricultural workers and enhance federal agencies’ capabilities to monitor 
program compliance and take necessary enforcement actions against program violators. Regardless, employers will 
likely see administrative delays, higher costs, work disruptions, and increased enforcement activity.

The series of regulatory proposals include:

1. Department of Labor Proposed Rule: Improving Protections for Workers in Temporary Agricultural 
Employment in the United States; RIN 1205-AC12 [DOL Docket No. ETA-2023-0003]. Comments are 
due November 14, 2023.

 DOL proposes to:

• Remove the 14-day payroll implementation window for changes in the adverse effect wage rate.

• Expand labor organizations’ access to the H-2A program and corresponding workers’ private information 
and ability to access private employer property.

• Require public disclosure of names of all agents and foreign labor recruiters used by employers.
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• Provide the DOL with greater authority to initiate enforcement actions against employers that allegedly 
violate the program rules. 

• Shorten the period to file rebuttal evidence or request a hearing upon service of notice of debarment 
from 30 calendar days to 14 calendar days.

2. Department of Homeland Security Proposed Rule: Modernizing H-2 Program Requirements, Oversight, 
and Worker Protections; RIN 1615-AC76 [DHS Docket No. USCIS-2023-0012]. Comments are due 
November 20, 2023. 

 DHS proposes to:

• Provide DHS additional authority to deny or revoke petitions based upon failure to comply with H-2A and 
H-2B program requirements, violation of labor laws, or charging workers prohibited fees.

• Create whistleblower protection for H-2A and H-2B employees.

• Modify worker grace periods to 10 days before the petition’s validity period, up to 30 days following its 
expiration, and up to 60 days if the H-2A or H-2B worker was terminated or resigned or if a petition has 
been revoked.

• Allow an H-2A or H-2B worker to discontinue employment and begin new employment, within the same 
classification, immediately upon the proper filing of a new petition. 

• Shorten the period of absence to reset the three-year limit of stay to an uninterrupted 60 days.

Given the Administration’s recent efforts regarding the H-2A program, these proposals are not unexpected. However, 
due to the two previous rulemakings, farmers are already struggling to comply with complex regulatory burdens and 
rising costs of the H-2A program. These proposed rules only add layers of complexity and the risks of unintentional errors. 

The comment period is currently open for both proposed rules. This is a critical window for stakeholders and agricultural 
employers to provide input as the Administration considers potential revisions to the final rule. 

Our team at Alston & Bird is available to strategize and draft comments to ensure your feedback is considered during 
the rulemaking process.
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You can subscribe to future Agricultural Legislative & Public Policy advisories and other Alston & Bird publications by completing our 
publications subscription form.

If you have any questions or would like additional information, please contact your Alston & Bird attorney or any member of our 
Agricultural Legislative & Public Policy Team.
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