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Agenda

= Washington Update — Carolyn Smith

= ARPA FAQs and Guidance — Ashley Gillihan, Ken Johnson

= New EEOC Vaccine Guidance —John Hickman

= |RS Notice 2021-26 Dependent Care Guidance — John Hickman
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Washington Update

* Details of Biden budget proposals and Treasury "Green
Book" released May 28.

* Timeline for Congressional action
* Health care provisions?

* Regulatory timeline for No Surprises Act and new
transparency provisions
* Pre-rule (RFI?) on Rx reporting from DOL under review
by OMB (first report by plans due no later than
12/27/21)
» Statutory deadlines for certain guidance - see next
slide
* SCOTUS decision on ACA case
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Statutory regulation deadlines under No Surprises Act

= June 25, 2021: Deadline for DOL advisory commission report on uniform voluntary reporting for ERISA group
health plans to state APCDs

= July 1,2021: Tri-agency rules for determining qualifying payment amount (by market), information sharing with
OON providers, relevant geographic regions, and complaint process. Tri-agency rules for written notice
requirements for OON providers.

= Oct. 1, 2021: Tri-agency rules on audit process relating to qualifying payment amount.

= Dec. 27, 2021: Tri-agency rules on IDR process (including process for air ambulance services); HHS rules (in
consultation with the DOT) on the form and method for plan reporting on air ambulance services (requires
notice and comment rulemaking); DOL rules on voluntary reporting to state APCDs; HHS rules on broker and
agent compensation in the individual market and STLDI (requires notice and comment rulemaking).

= Jan. 1, 2022: Tri-agency proposed rule under ACA provision prohibiting discrimination against providers (PHSA
§2706(a), incorporated by reference into ERISA/Code). Must have 60-day comment period. Final rules to be
issued no later than 6 months after close of comment period. HHS to establish patient-provider dispute
resolution process.

= Approx.June 2022 (18 months after DOE): Tri-agencies must finalize any interim or proposed guidance relating
to the NQTL provisions.
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American Rescue Plan: COBRA
Subsidy and IRS Notice 2021-31
86 Q&As
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American Rescue Plan — COBRA Subsidy

= 100% subsidy for coverage from April 1 through Sept. 30, 2021.

= Does not extend normal COBRA coverage period.

* Triggering event is loss of coverage due to involuntary termination of
employment or a reduction in hours.
* Applies to all qualified beneficiaries who lose coverage (e.g., spouse and dependents).

* Not eligible for the subsidy if eligible for other group health plan coverage
(with some exceptions) or Medicare.

* Very similar (but not identical) to the American Recovery and Reinvestment
Act of 2009 (ARRA).
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American Rescue Plan — COBRA Subsidy

= On May 18, 2021, the Internal Revenue Service (IRS)
released Notice 2021-31. The notice, in the form of 86 Q&As,
provides much needed information regarding the calculation
of the ARPA subsidy, the eligibility of individuals, the
premium assistance period, and other information vital to
employers, COBRA administrators, and insurers to
understand the credit.
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American Rescue Plan — COBRA Subsidy

= The IRS divides its 86 Q&As into the following sections: (1) Eligibility for COBRA
Premium Assistance; (2) Reduction in Hours; (3) Involuntary Termination of
Employment; (4) Coverage Eligible for COBRA Premium Assistance; (5) Beginning
of COBRA Premium Assistance Period; (6) End of COBRA Premium Assistance
Period; (7) Extended Election Period; (8) Extensions Under the Emergency Relief
Notices; (9) Payments to Insurers Under Federal COBRA; (10) Comparable State
Continuation Coverage; (11) Calculation of COBRA Premium Assistance Credit;
and (12) Claiming the COBRA Premium Assistance Credit.
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American Rescue Plan — Eligibility for the Subsidy

* An individual can be an AElI more than once (Q&A 3)

* For example, if an individual (1) loses coverage for a group health plan due to an involuntary
termination of employment; (2) gains coverage under the group health plan of a spouse;

and (3) loses that spousal coverage because of the spouse’s involuntary termination of
employment.

* Importance of AEl Attestations (Q&As 4-7)
AEI attestations can be required for both the fact of involuntary termination of employment

or reduction in hours and that there is no other disqualifying coverage.
Employer can rely on attestations unless actual knowledge to the contrary.

* Must retain AEI attestation (examine record retention especially if electronic/telephonic)
Without attestations employers must maintain other documentation which establishes
eligibility for the subsidy.

* How is an employer going to establish absence of other coverage without an attestation?

DOL Form: “Request for Treatment as an Assistance Eligible Individual.”

AMERICAN RESCUE PLAN—Eligibility for the Subsidy

= Other Disqualifying Coverage (Q&As 9-13)

SirEpI eligibility for other group health plan coverage or Medicare that makes an AEl ineligible for the
subsidy.

An AEl, however, is not eligible for other coverage if in a waiting period for that coverage or has missed
op(ejn enrollment for coverage (for example, in a spouse’s plan) occurring prior to 4/1 and cannot enroll
mid-year.

If, however, open enrollment for that spouse’s plan occurs during the subsidy coverage period, with a
coverage effective date during the subsidy period, then that other coverage disqualities the AElI from the
COBRA subsidy whether or not the AEl enrolls in that coverage.

An individual with extended HIPAA special enrollment rights due to the Outbreak Period (for example
through a spouse’s plan) is eligible for other group health plan coverage. (Q&A 9, Example 3)

Mct))stdcan enroll in Medicare Part A at any time so over age 65 population likely not eligible for the
subsidy.

= Must employer deny subsidy request if employer knows age?

(2:83 be very complex—for example if an employer adopts liberal mid-year enroliment under IRS Notice
1-15

DOLU’s attestation form defines eligibility for coverage differently than the IRS guidance (more restrictive
than IRS guidance)

ALSTON&BIRD
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American Rescue Plan—Eligibility for the Subsidy

= Disability Extension and Second Qualifying Events

= |In Q&A 17, the IRS provides that if the original qualifying event was an
involuntary termination of employment or a reduction in hours and the
individual’s 18 months for that coverage ended before April 1, 2021, then the
individual may still be eligible for a subsidy if still enrolled due to a disability
extension or a second qualifying event that extends COBRA coverage into the
subsidy period.

= Second qualifying event would only be for spouses and dependent children.

= Those receiving an additional 18-month state law required extension (e.g., New York)
when Federal COBRA ends are also eligible for the subsidy if that state extension runs
into the subsidy period. Basically, if you are still receiving continuation coverage on
4/1/21 and your original qualifying event was an involuntary termination/reduction in
hours, you can qualify for the subsidy.

= Departure from ARRA guidance.
= ALSTON&BIRD
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American Rescue Plan—Eligibility for the Subsidy

= Reduction in Hours (Q&As 21-23)
= Reduction can be voluntary or involuntary.
= Reduction must trigger loss of coverage.

= Example of voluntary reduction in hours because of childcare issues
and maintains the ability to return to work (See also Q&A 31).

= Furlough (if employment status is maintained) is a reduction in

hours.
= “Lawful strike” can be a reduction in hours if employment status is
maintained.
L ALSTON &BIRD
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American Rescue Plan—Eligibility for the Subsidy

= Involuntary Termination of Employment (Q&As 24-34)

= The IRS maintained the general definition of involuntary termination of
employment from ARRA, which is the “severance from employment due to
the independent exercise of the unilateral authority of the employer to
terminate the employment, other than due to the employee’s implicit or
explicit request, where the employee was willing and able to continue
performing services.”

= As under ARRA, the IRS has specifically articulated that a “good reason”
resignation would constitute an involuntary termination of employment if it
is due to an “employer action that results in a material negative change in
the employment relationship for the employee analogous to a constructive
discharge.” (Q&A 24)

13 ALSTON&BIRD

American Rescue Plan—Eligibility for the Subsidy

= |nvoluntary Terminations (continued)

= Involuntary termination while on disability or leave. (Q&A 25)

= Involuntary if the employer takes action to terminate the individual’'s employment while an
employee is away form work due to illness or disability if “there is a reasonable expectation that
the employee will return to work after the illness or disability has subsided.”

= How does this affect those terminated while on long term disability?
= COVID 19 Issues and workplace safety. (Q&As 30-31)

= Termination/resignation over concerns about workplace safety (presumably including COVID-
19) will be voluntary unless the “employee can demonstrate that the employer’s actions (or
inactions) resulted in a material negative change in the employment relationship analogous to a
constructive discharge.”

= Termination/resignation for childcare or to to take care of a sick family member will be
voluntary.

= But remember if employer allows a reduction in hours (even to 0) and employment relationship is
maintained subsidy may be triggered because of reduction in hours if there is a loss of coverage.

14 ALSTON&BIRD
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American Rescue Plan—Eligibility for the Subsidy

= |nvoluntary Terminations (continued)
= Death is not an involuntary termination of employment. (Q&A 33)

= Retirement is not an involuntary termination of employment unless:
= Absent retirement, the employer would have terminated the employee
= The employee was willing and able to continue employment.
= The employee had knowledge that he/she would be terminated absent the retirement. (Q&A
26)
= Aninvoluntary termination includes an employee who terminates employment
due to a material reduction in the employee’s hours (good reason
termination)even if the reduction in hours did not cause an initial loss in
coverage. (Q&A 32)

15 ALSTON&BIRD
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American Rescue Plan—Eligibility for the Subsidy

= |nvoluntary Terminations (continued)
= Aninvoluntary termination includes a resignation due to a material change in
location of employment. (Q&A 28)
= Participation in a “window program” will be an involuntary termination of
employment. (Q&A 29)

= An employer’s decision not to renew an employee’s contract is an involuntary
termination, unless the parties understood at the time they entered into the
contract that the contract was for specified services and would not be
renewed. (Q&A 34)

= Does not include gross misconduct (but use judiciously).

16 ALSTON&BIRD
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American Rescue Plan—Coverage Eligible for the Subsidy

= Coverage Eligible for the Subsidy (Q&As 35-42)
= All group health plans except health FSAs.

= Includes stand-alone dental or vision.
= Includes HRAs and ICHRAs.
= Remember wellness programs, onsite clinics, EAPs etc. if a group health plan.
= Does not include QSEHRAs (QSEHRASs are not group health plans)
= AEls enrolled in retiree-only coverage will be eligible for the subsidy only if the

retiree coverage is available under the same group health plan that covers active
employees. (Q&A 36)

o ALSTON&BIRD
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American Rescue Plan—Beginning and End of the Subsidy Period

= Beginning of the Subsidy Period (Q&As 43-46)

= Q&A 44 clarifies that even though an AEI might be eligible for the subsidy as
of April 1, 2021, that AEl can elect subsidized COBRA coverage at a later date
during the subsidy period (this Q&A was designed to facilitate moving off of
individual coverage in a Marketplace plan and the way the ACA premium
subsidies operate for Marketplace plans).

= End of the Subsidy Period (Q&As 47-50)

= Q&A 50 confirms that the death of an AEl does not affect the entitlement of
any spouse or dependent children who are also AEl qualified beneficiaries
(and in fact may be a second qualifying event extending eligibility for that
spouse and dependent children for the COBRA subsidy).

18 ALSTON&BIRD
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American Rescue Plan—Extended Election Period
= Coverage Available
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Q&A 51 (similar to a DOL FAQ‘) provides that if an AElI had family coverage at the time of
the involuntary termination of employment or reduction in hours but elects self-only
COBRA, the other family members are eligible for the “second bite” at COBRA for
subsidized coverage.

Similarly, Q&A 55 provides that if an AEl at the time of involuntary termination of
employment elected only some of the benefit options available but not others, then that
AEl has a second bite for those other benefit options for subsidized coverage. For example,
if an AEI had vision, dental, and medical coverage at the time of the involuntary
termination of employment or reduction in hours but elected only medical coverage for
COBRA, that AEl can now also elect vision and dental for purposes of the subsidy in
addition to medical.

Q&A 52 mirrors the DOL model notices and FAQs and provides that the second bite at

COBRA is not available under state mini-COBRA laws unless the state law provides for a
similar extended election period.

ALSTON&BIRD

American Rescue Plan-- Extensions Under the Emergency Relief
Notices (Outbreak Period)

Interaction of the 60-day extended election/second bite period and
elections under the Outbreak Period. (Q&As 56-59)

= Q&A 57 is similar to prior DOL guidance stating that that the Outbreak
Period extensions do not apply to the 60-day period to elect subsidized
COBRA coverage under the second bite opportunity.

= Can elect for just subsidized coverage and not retroactive Outbreak Period
coverage.

= Q&As 56, 58, and 59 provides that if, within the 60-day extended election
period for subsidized coverage, the AEl elects the subsidy but does not elect
retroactive coverage, the AEI will forfeit the right to retroactive coverage.
This is true even if the election would not have otherwise been required
under the prior Outbreak Period guidance.

ALSTON&BIRD
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American Rescue Plan-- Extensions Under the Emergency Relief

Notices (Outbreak Period)
= |nteraction of the 60-day extended election/second bite period and
elections under the Outbreak Period (continued)
= How to communicate loss of Outbreak Period extension for retroactive COBRA
elections?
= Notin DOL model and indeed seems contrary to this statement in the model: The election
period for COBRA continuation coverage with premium assistance does not cut off an

individual’s preexisting right to elect COBRA continuation coverage, including under the
extended timeframes provided by the Joint Notice and EBSA Disaster Relief Notice 2021-01.”

= |gnore it and continue to allow Outbreak retroactive elections? What about stop-loss?
= Once retroactive coverage is elected, however, payment for that retroactive
coverage will be subject to the Outbreak Period guidance/extensions. But, under
the Outbreak Period guidance, coverage can be suspended for the retroactive
period until COBRA premium payments are made.

2 ALSTON&BIRD
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American Rescue Plan—- Comparable State Continuation Coverage

= Comparable State Continuation Coverage (Q&As 61-62)

= Under state mini-COBRA, even if an employer pays the subsidized
premium directly to the insurer, the employer still cannot take the
Medicare tax credit. This is one of the limited instances where the
carrier takes the tax credit. (Q&A 62)

2 ALSTON&BIRD
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American Rescue Plan—Calculation of the COBRA Premium
Assistance (Medicare Tax) Credit

= Interaction with existing employer COBRA subsidy (Q&As 64-67)

= Q&A 64 provides four different examples of this interaction. Consistent with ARRA guidance, if an
employer provides a “true” subsidy (in other words, not the ARPA subsidy), then the amount of the
Medicare tax credit is only the amount the AEl would be charged without the ARPA subsidy.
= For example, if an employer otherwise charges COBRA beneficiaries 50% of the $600 maximum COBRA premium,
the AEl would otherwise only be charged $§OO and the employer could only take a $300 tax credit.
=  Continuing with this example, if the employer subsidy ends and a COBRA beneficiary is otherwise required to pay
$600, then an employer’s Medicare tax credit for an AEl would be $600.
= In Q&A 66, the IRS provides an example where the maximum COBRA premium is $1,000, but COBRA
beneficiaries are only charged $400. The employer increases the COBRA premium of)ligation to
$1,000 but provides AEls with a $600 taxable severance payment. The $600 is not treated as an
employer-provided COBRA subsidy, and the employer can take the full $1,000 Medicare tax credit.

= Employers will want to carefuII% examine any existing “true” emJ)oner-provided COBRA
suBsigy to see whether that subsidy can be ended to take full advantage of the ARPA
subsidy.

2 ALSTON&BIRD
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American Rescue Plan—Calculation of the COBRA Premium
Assistance (Medicare Tax) Credit

= Changes made at Open Enrollment (Q&As 68-69)

= Under COBRA, generally, qualified beneficiaries have the same open enrollment rights
as active employees to select different coverage or add family members, but rules
differ for the subsidy as to adding family members.

= QOther than newborn or adopted children, AEls only include individuals who were covered by a
plan at the time of the involuntary termination of employment or reduction in hours. For
example, if an AEl had self-only coverage at the time of the involuntary termination of
employment or reduction in hours but subsequently added a spouse or dependent children
during a plan’s open enrollment, neither that spouse nor dependent child would be an AEl (Q&A
68, Example 3).

= New benefits, however, can be elected at open enrollment and they will count for the subsidy.
As another example, if an AEl had only vision coverage immediately before an involuntary
termination of employment or reduction in hours, that AEI could only elect vision coverage for
COBRA. But if there is an intervening open enroliment when the AEl elects group medical and
dental as well, then that group medical and dental coverage (in addition to vision) will be eligible
for the subsidy. (Q&A 69)g
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American Rescue Plan-- Claiming the COBRA Premium Assistance
(Medicare Tax) Credit

= Claiming the COBRA Premium Assistance (Medicare Tax) Credit (Q&As

71-86)

= |n Q&A 75, the IRS provides the methods of taking the Medicare tax credit either
on the quarterly Form 941 employment tax return or an advance of the credit
using Form 7200. IRS Notice 2021-24 provides more detail.

= [f anindividual is treated as an AEl eligible for the subsidy but that individual fails
to inform the plan of other disqualifying coverage, then the employer will not
have to refund any Medicare tax credit it has taken for that individual. (Q&A 78)

= |In Q&A 79, the IRS repeats the ARPA statutory rule that the Medicare tax credit is
generally included in the gross income of the employer.

= Should not have any adverse tax effects on an employer because employer should be
able to deduct the payments that the credit is intended to reimburse (for example, the
premium payments to the insurer in the case of a fully insured plan or the actual
payment of benefits to the AEl in the case of a self-funded plan).

» ALSTON&BIRD
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American Rescue Plan-- Claiming the COBRA Premium Assistance
(Medicare Tax) Credit

= PEOs, payroll service providers and MEWAs (Q&As 81-82)

= For a plan covered by federal COBRA (other than a collectively bargained
multiemployer plan), the employer is the entity that takes the Medicare tax
credit. Q&A 81 clarifies that this is the general rule even if an employer uses a
“third-party payer” such as a reporting agent, payroll service provider,
professional employer organization, certified professional employer
organization, or § 3504 agent to report and pay its federal employment taxes.

= Q&A 82 contains an exception to this rule if the third-party payer meets the
following three conditions: (1) it maintains the group health plan; (2) it is
considered the sponsor of the group health plan and is subject to the
applicable DOL COBRA guidance, including providing the COBRA election
notices to qualified beneficiaries; and (3) it would have received the COBRA

remium payments directly from AEls if not for the COBRA subsidy. In that

imged instance, the third-party payer will be entitled to the Medicare tax
credit.

2% ALSTON&BIRD
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American Rescue Plan-- Claiming the COBRA Premium Assistance
(Medicare Tax) Credit

= PEOs, payroll service providers and MEWAs (continued)

= |t is possible that a multiple employer welfare arrangement (MEWA)
including an association health plan (AHP) could meet the exception in
Q&A 82.

= Does the association or other MEWA plan sponsor also perform payroll functions
for the underlying employers?

= Reporting can be complex in third party payer situations and
documentation regarding entitlement to the Medicare tax credit is
essential.

z ALSTON&BIRD
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American Rescue Plan—Primary Takeaways

= Use the IRS Q&As to help you identify when there has been an
involuntary termination of employment or a reduction in hours
(whether voluntary or involuntary).

= Review the AEl status of any qualified beneficiary currently on COBRA
due to a second qualifying event or disability extension.

= Review any employer severance plan or severance agreements where a
“true” employer subsidy is being offered to AEls and see if that
severance plan or severance agreement can be modified to take full
advantage of the ARPA COBRA subsidy. Modifications could include
taxable payments to AEls to incentivize them into waiving any previous
contractual promise for the employer subsidy.

G ALSTON&BIRD
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American Rescue Plan—Primary Takeaways

= |tis important to analyze whether a dependent or spouse is eligible for
the subsidy on a case-by-case basis.

= A spouse or dependent who was covered under a plan at the time of an
involuntary termination of employment or reduction in hours is going to be an
AEl even if the employee elected self-only COBRA coverage.
= On the other hand, a spouse or dependent who was not covered at the time of the
involuntary termination of employment or reduction in hours but is added during open
enrollment will not be an AEl eligible for the subsidy.
= A spouse or dependent whose initial qualifying event was a death, divorce, or
dependent aging out will not be an AEI.

= On the other hand, if the initial qualifying event was an involuntary termination of
employment or reduction in hours and the second qualifying event was a death, divorce, or
dependent aging out, then the spouse or dependent may be an AEI.

2 ALSTON&BIRD
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American Rescue Plan—Primary Takeaways

= Understand how the Outbreak Period interacts with the 60-day
extended election period (second bite) and make sure that AEls know
that if they make a subsidy election without making a retroactive
election under the Outbreak Period for unsubsidized COBRA coverage,
they will lose the right to unsubsidized coverage.

= Review the process for claiming the Medicare tax credit on Form 941 or
7200 and make sure document retention systems are in place to justify
the credit in the case of audit. Use of an AEl attestation form is a best
practice. It will be difficult if not impossible to prove that an AElI was not
eligible for other disqualifying coverage without it.

30 ALSTON&BIRD
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EEOC’s ADA AND GINA GUIDANCE ON COVID-19
VACCINE INCENTIVES

ALSTON&BIRD
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COVID-19 Vaccine Incentives

= On May 28, 2021, the EEOC provided updated guidance on employer-
provided incentives for COVID-19 vaccinations.

= Incentives for proof of the vaccination by a third party:

= Providing incentives to employees for verifying that they received a vaccination
from a third party (e.g., their own pharmacy, physician, or a public health
department) does not violate the ADA or GINA.

= There is also no violation of GINA for providing incentives with respect to an
employee’s family member’s documentation of receipt of the vaccine from a
third party that is not engaged by the employer to administer the vaccine.

32 ALSTON&BIRD
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COVID-19 Vaccine Incentives
= Incentives for vaccinations provided by the employer or the employer’s
agent (e.g., a third party with whom the employer contracts to administer
the vaccine)
= |ncentives for vaccination of the employee.
= The vaccine screening questionnaire is a disability related inquiry triggering the ADA.
= |ncentives can be offered but they cannot be “so substantial as to be coercive .“
= No guidance on what size of an incentive would be “so substantial” as to be coercive.
= Incentives include both rewards and penalties.
= Vaccine screening questionnaire for the employee does not trigger GINA because the pre-
vaccination medical screening questions for the three COVID-19 vaccines now available do not
inquire about genetic information.
E ALSTON&BIRD
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COVID-19 Vaccine Incentives

= Incentives for vaccinations provided by the employer or the employer’s agent
(continued)
= Incentives for vaccination of the employee’s family members.
= Vaccine screening questionnaire for the employee’s family members is seeking genetic information in
the form of family medical history of the employee.
= Incentives are therefore prohibited under GINA.
= Vaccinations can be provided to family members without incentives if the employer:
= Does not require employees to have their family members vaccinated.
= Does not penalize employees if their family members decide not to get vaccinated.

= Ensures that all medical information obtained from family members during the screening process is only
used for the purpose of providing the vaccination, is kept confidential, and is not provided to any managers,
supervisors, or others who make employment decisions for the employees.

= Obtains the prior, knowing, voluntary, and written authorization from the family member before the family
member is asked any questions about his or her medical conditions.

34 ALSTON&BIRD
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COVID-19 Vaccine Incentives
= Incentives for vaccinations provided by the employer or the employer’s
agent (continued)
= Who is an employer’s agent?
= An agent is an “individual or entity having the authority to act on behalf of, or at the direction of
the “ employer .
= Agents could include a company nurse, insurance provider, benefit administrator.
= Can you have an onsite vaccination clinic where the vaccination is not being provided by the
employer or the employer’s agent?
= Still possible ERISA, COBRA and other concerns if vaccine clinic is considered a group
health plan.
e ALSTON&BIRD
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IRS ARPA and CAA 2021
Dependent Care Guidance
Notice 2021-26
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CAA 2021, ARPA, and Dependent Care Plans
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IRS Notice 2021-26 https://www.irs.gov/pub/irs-drop/n-21-26.pdf integrates two recent DCAP developments
. ARPA temporarily increases the benefit limit for DCAP to $10,500 for the taxable year beginning after December 31, 2020, and before January 1,
2022 (i.e. the 2021 calendar year).

. CAA 2021 allows DCAPs to carry over unused benefits from a plan year ending in 2020 to a plan year ending in 2021 and from a plan year ending in
2021 to a plan year ending in 2022. Alternatively, the CAA allows a DCAP to extend its claims/grace period for a plan year ending in 2020 or 2021 to
12 months after the end of the plan year with respect to unused benefits remaining in the DCAP.

Pre- CAA 2021 excess DCAP is taxable if the amount carried over when combined with the elected benefit paid within a calendar year
exceeds the annual limit. .

. For example, if | had SSOO left for 2019 in a calendar year plan and carried over $500 into the grace period in 2020 and also elected $5,000 for 2020
and was reimbursed $5,500 in 2020 | would have $500 in Income in 2020 because the total reimbursed in the calendar year exceeded the $5,000
limit. This is true even though my annual elections (ignoring the carryover) would not have exceeded any statutory limits.

IRS Notice 2021-26 to%ether with Notice 2021-15 changes this rule temporarily. Neither carryovers nor extended grace periods for
2020 plan years into 2021 or 2021 plan years into 2022 will adversely affect taxation.

Also as mentioned above the limit for taxable (calendar) year 2021 has been temporarily increased to $10,500.

Notice 2021-26 addresses how non-calendar year DCAPs are impacted

- The increase to $10,500 applies to tax (calendar) years while the carryover and %race period rules apply to plan year ending in 2020 to a plan year
ending in 2021 and from a plan year ending in 2021 to a plan year ending in 2022.

. This effectively means that the 2021 DCAP increase is only available for expenses reimbursed in calendar year 2021 while the carryover/grace period
exclusions under CAA are available for both 2021 and 2022 plan years.

Thanks!

= Questions?

6/3/2021
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Employee Benefits & Executive Compensation ADVISORY =
MAY 28, 2021

IRS Provides 86 Answers to 86 Questions About the COBRA Subsidy

On May 18, 2021 the Internal Revenue Service (IRS) issued Notice 2021-31, providing 86 Q&As on the COBRA premium
assistance subsidy under the American Rescue Plan Act of 2021 (ARPA). This guidance comes less than two weeks
before the May 31 deadline to send the ARPA-required COBRA subsidy extended election notices. Notice 2021-31 is
largely consistent with the guidance issued back in 2009 for the COBRA subsidy under the American Recovery and
Reinvestment Act of 2009 (ARRA) but with a few differences.

READERS TAKE NOTE: The deadline for issuing ARPA COBRA subsidy notices to assistance eligible individuals
(AEls) is May 31. Steps should be taken to ensure that notices are sent as required.

THE ARPA COBRA SUBSIDY

The ARPA COBRA subsidy applies to certain individuals (referred to as “assistance eligible individuals” or AEls) whose
COBRA qualifying event was an involuntary termination of employment or a reduction in hours of employment. This
100% COBRA subsidy is provided for the period April 1,2021 to September 30, 2021. To be eligible for the COBRA subsidy,
an AEl cannot be eligible for other group health plan coverage or Medicare. AEls also include qualified beneficiaries
who are the spouse or dependent child of the AEI employee who also lost coverage because of the AEI employee’s
involuntary termination of employment or reduction in hours. Generally, an employer advances the subsidy and then
recoups that advance through tax credits against the employer’s Medicare tax obligations.

Q&A HIGHLIGHTS

One of the most anticipated aspects of the guidance was how the IRS would define involuntary termination of
employment and reduction in hours. The Notice largely mirrors the guidance under ARRA but with some nuances. The
Notice provides that, with certain exceptions, an employee who terminates employment because of concerns about
workplace safety (presumably including COVID-19) will be treated as having voluntarily terminated from employment
and therefore is not an AEl eligible for the subsidy. The same is true for an employee who terminates employment
because of a family member’s health issues or a school or daycare closure because of COVID-19. If, however, an employee
is allowed to voluntarily reduce his or her hours to take care of a family member or for childcare concerns (or for any
other reason) and loses coverage because of the reduction in hours, the individual would be an AEI.

Thisadvisory is published by Alston & Bird LLP to provide a summary of significant developments to our clients and friends. Itisintended
to be informational and does not constitute legal advice regarding any specific situation. This material may also be considered attorney
advertising under court rules of certain jurisdictions.
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The IRS provided one surprise on how the 60-day “second bite” (extended election period) for subsidized COBRA
coverage interacts with the COVID-19 Outbreak Period extension for electing unsubsidized COBRA coverage. An AEl
electing subsidized COBRA coverage must also elect unsubsidized coverage for prior periods if the AEl desires that
unsubsidized coverage. The AEl will lose the right to any unsubsidized coverage if the AEl fails to elect this coverage
within the 60-day deadline for electing the subsidy. This is true even though the Outbreak Period for election for that
unsubsidized coverage has not otherwise expired.

AEls are ineligible for the subsidy if they are eligible for other group health plan coverage or Medicare. The IRS provides
some helpful guidance on what it means to be “eligible” for other coverage but also provides some “traps” for eligibility
due to extended HIPAA special enrollment opportunities under the Outbreak Period.

The IRS notes that employers that already subsidize COBRA coverage will not be eligible for the full Medicare tax credit
to the extent of the subsidy. This is the same guidance as provided under ARRA, but the IRS provides some helpful
Q&As on possibly ending the employer subsidy to take full advantage of the ARPA COBRA subsidy.

Q&A SUMMARY

The IRS divides its 86 Q&As into the following sections: (1) Eligibility for COBRA Premium Assistance; (2) Reduction in
Hours; (3) Involuntary Termination of Employment; (4) Coverage Eligible for COBRA Premium Assistance; (5) Beginning
of COBRA Premium Assistance Period; (6) End of COBRA Premium Assistance Period; (7) Extended Election Period;
(8) Extensions Under the Emergency Relief Notices; (9) Payments to Insurers Under Federal COBRA; (10) Comparable
State Continuation Coverage; (11) Calculation of COBRA Premium Assistance Credit; and (12) Claiming the COBRA
Premium Assistance Credit.

1. Eligibility for COBRA Premium Assistance (Q&As 1-20)
AE| definition:

Q&As 1 and 2 provide the definition of an AEl as described above, clarifying that an individual whose termination of
employment was for gross misconduct will not be an AEI.

Q&A 3 states that an individual can be an AEI more than once. For example, if an individual (1) loses coverage for a
group health plan due to an involuntary termination of employment; (2) gains coverage under the group health plan
of a spouse; and (3) loses that spousal coverage because of the spouse’s involuntary termination of employment, that
individual will be an AEI due to both losses of coverage.

AEl attestations

Q&As 4-7 provide critical guidance on use of AEl attestations to determine eligibility for the COBRA subsidy. Notably,
employers can require the AEI attestation to establish an involuntary termination of employment or reduction in
hours and that the AEl is not eligible for other disqualifying group health plan coverage. Further, employers may rely
on the attestation unless they have actual knowledge that the individual is not eligible for a subsidy. If an employer
does not use the attestation, however, it must keep documentation to substantiate that the individual was eligible
for the subsidy. If an employer uses an AEl attestation, it must keep that document to substantiate eligibility for the
Medicare tax credit.
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Practice Pointer: The U.S. Department of Labor (DOL) issued model ARPA notices specifically contemplating
the use of an AEl attestation on the form “Request for Treatment as an Assistance Eligible Individual.” On that
form, the AEl certifies both to an involuntary termination of employment (or reduction in hours) and that the AEI
was not eligible for other disqualifying coverage. Many employers and COBRA administrators used this form or
a variation. For those that did not, there very well may be other employer records that can be used to verify that
the AEl experienced an involuntary termination of employment or a reduction in hours. However, an employer
cannot generally determine whether an AEl is eligible for other disqualifying coverage without the AEl attestation.
Yet the IRS indicates that an employer must still have this documentation. Therefore, collecting and retaining the
attestation remains a critical part of the documentation needed to establish that the AEl is eligible for the subsidy
so that the employer can claim the Medicare tax credit.

Other disqualifying coverage

Q&As 9-13: In this series of Q&As, the IRS emphasizes that it is simply eligibility for other group health plan coverage
or Medicare and not enrollment that makes an AEl ineligible for the subsidy. An AEIl, however, is not eligible for other
coverage if the AEl is in a waiting period for that coverage. Similarly, if an AEI has missed open enrollment for coverage
(for example, in a spouse’s plan) and cannot enroll mid-year, the individual is not eligible for other group health
plan coverage. If, however, open enrollment for that spouse’s plan occurs during the subsidy coverage period, with
a coverage effective date during the subsidy period, then that other coverage disqualifies the AEIl from the COBRA
subsidy whether or not the AEl enrolls in that coverage.

Remember, however, that eligibility for “excepted benefits” such as stand-alone dental or vision coverage or a health
FSA is not disqualifying coverage.

In an interesting twist, the Outbreak Period extends the period that an individual can enroll in an employer group
health plan due to HIPAA special enrollment rights. An individual with HIPAA special enroliment rights must be allowed
to enroll in a group health plan even outside an open enrollment period. Under the Outbreak Period guidance, the
period to assert HIPAA special enrollment rights is extended until the earlier of 31 days after the end of the Outbreak
Period (which is ongoing) or one year and 31 days after the HIPAA special enrollment event. Thus, an AEl with
ongoing HIPAA special enroliment rights will be eligible for group health plan coverage and ineligible for the subsidy.
(Q&A 9, Example 3)

Practice Pointer: The rules regarding eligibility for other disqualifying coverage are complex as illustrated by
the HIPAA special enrollment rights and the Outbreak Period. Other complications abound. For example, if an
individual cannot enroll in a spouse’s plan on a pre-tax basis mid-year but could enroll on a post-tax basis, that
individual is apparently not eligible for a subsidy. Also, because of the COVID-19 pandemic, the IRS provided
guidance in Notice 2021-15 that permitted an employer to allow mid-year elections into group health plans that
ordinarily would not be allowed under the cafeteria plan rules. AEls may be unaware of whether a spouse’s plan
has adopted such a provision and that they are, in fact, eligible for the spouse’s group health plan. Further, most
AEls who are 65 or older can enroll in Part A of Medicare at any time even outside the special enrollment periods
that are applicable to Medicare Part B. So, whether enrolled in Part A or not, it would seem that an individual 65 or
older would be ineligible for the subsidy. As mentioned above, an employer can rely on an AEl’s attestation that
the AEl is not eligible for other coverage. Given all the complexities surrounding what it means to be “eligible”
for other coverage, this is all the more reason to use the attestation.
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Second qualifying events and disability extensions

In a break from prior ARRA guidance, in Q&A 17, the IRS provides that if the original qualifying event was an involuntary
termination of employment or a reduction in hours and the individual’s 18 months for that coverage ended before
April 1, 2021, then the individual may still be eligible for a subsidy if still enrollded due to a disability extension or a
second qualifying event extends the period of COBRA coverage into the subsidy period. The second qualifying event
would only extend the coverage period of a spouse or dependent. The same rule is true for extensions under a state
mini-COBRA that extends beyond 18 months.

Practice Pointer: Generally, employers and COBRA administrators “looked back” to October 2019 (18 months
before April 2021) to notify potential AEls. This guidance will likely require a “look back” much further for those
COBRA qualified beneficiaries who have experienced a disability extension or a second qualifying event and
elected COBRA. The effect of this expansion of who may be an AEl is likely limited because the individual with a
disability extension or a second qualifying event must have “remained on COBRA continuation coverage” to be
eligible for this extension and the subsidy.

2. Reduction in Hours (Q&As 21-23)

In these Q&As, the IRS confirms that a reduction in hours can be voluntary if it triggers a loss of coverage. Also, a
furlough where there is a complete reduction in hours but the employment relationship continues constitutes a
reduction in hours, as does a “lawful strike” as long as the employee and employer intend to continue the employment
relationship during the strike. The reduction in hours must, however, have resulted in a loss of coverage for the event
to trigger COBRA coverage (and thus ARPA eligibility).

3. Involuntary Termination of Employment (Q&As 24-34)

The IRS maintained the general definition of involuntary termination of employment from ARRA, which is the
“severance from employment due to the independent exercise of the unilateral authority of the employer to terminate
the employment, other than due to the employee’s implicit or explicit request, where the employee was willing and
able to continue performing services.”

As under ARRA, the IRS has specifically articulated that a “good reason” resignation would constitute an involuntary
termination of employment if it is due to an “employer action that results in a material negative change in the
employment relationship for the employee analogous to a constructive discharge.” (Q&A 24)

In a somewhat ambiguous Q&A (Q&A 25), the IRS states that an involuntary termination of employment occurs
when the employer takes action to terminate the individual’s employment while an employee is away form work
due to illness or disability if “there is a reasonable expectation that the employee will return to work after the illness
or disability has subsided.”

Practice Pointer: Of course it is often unknown whether an employee will ever return from long-term disability.
Our interpretation is that the inquiry should be whether the employee would return if he or she recovered from the
disability. If so, any termination of employment will be considered involuntary. If, however, an employee informs
the employer that the employee will never return or if the employee recovers and takes other employment, then
the formal termination of that employee will be considered voluntary rather than involuntary.
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The Notice provides that, with certain exceptions, an employee who terminates employment because of concerns about
workplace safety (presumably including COVID-19) will be treated as having voluntarily terminated from employment
and therefore is not an AEl eligible for the subsidy (Q&A 30). The termination, however, will be considered involuntary
if the “employee can demonstrate that the employer’s actions (or inactions) resulted in a material negative change in
the employment relationship analogous to a constructive discharge.”

A termination of employment will also be voluntary for an employee who leaves employment because of a family
member’s health or a school or daycare closure because of COVIID-19 (Q&A 31). On the other hand, if an employee
is allowed to voluntarily reduce his or her hours to take care of a family member or because of childcare issues and
loses coverage because of the reduction in hours, the individual would be an AEI.
Among the other guidance on involuntary termination of employment:
* Death is not an involuntary termination of employment. (Q&A 33)
= Retirement is not an involuntary termination of employment unless:
— Absent retirement, the employer would have terminated the employee.
— The employee was willing and able to continue employment.
— The employee had knowledge that he/she would be terminated absent the retirement. (Q&A 26)

= An involuntary termination includes an employee who terminates employment due to a material reduction in the
employee’s hours (good reason termination) even if the reduction in hours did not cause an initial loss in coverage.
(Q&A 32)

= An involuntary termination includes a resignation due to a material change in location of employment. (Q&A 28)
= Participation in a “window program” will be an involuntary termination of employment. (Q&A 29)

= An employer’s decision not to renew an employee’s contract is an involuntary termination, unless the parties
understood at the time they entered into the contract that the contract was for specified services and would not
be renewed. (Q&A 34)

4., Coverage Eligible for COBRA Premium Assistance (Q&As 35-42)

This series of Q&As confirms that the subsidy is available for all group health plans except health FSAs and includes
dental and vision coverage and HRAs (including ICHRAs). QSEHRAs are not included because QSEHRAs are not group
health plans. (Q&As 35, 39, and 40)

AEls enrolled in retiree-only coverage will be eligible for the subsidy only if the retiree coverage is available under the
same group health plan that covers active employees. (Q&A 36)

5. Beginning of COBRA Premium Assistance Period (Q&As 43-46)

Q&A 44 clarifies that even though an AEl might be eligible for the subsidy as of April 1, 2021, that AEl can elect
subsidized COBRA coverage at a later date during the subsidy period (this Q&A was designed to facilitate moving off
of individual coverage in a Marketplace plan and the way the ACA premium subsidies operate for Marketplace plans).

6. End of COBRA Premium Assistance Period (Q&As 47-50)

Q&A 50 confirms that the death of an AEl does not affect the entitlement of any spouse or dependent children who
are also AEl qualified beneficiaries (and in fact may be a second qualifying event extending eligibility for that spouse
and dependent children for the COBRA subsidy).
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7. Extended Election Period (Q&As 51-55)

Q&A 51 is similar to prior DOL guidance providing that if an AEl had family coverage at the time of the involuntary
termination of employment or reduction in hours but elects self-only COBRA, the other family members are eligible for
the “second bite” at COBRA for subsidized coverage. Similarly, Q&A 55 provides that if an AEl at the time of involuntary
termination of employment elected only some of the benefit options available but not others, then that AEl has a
second bite for those other benefit options for subsidized coverage. For example, if an AEIl had vision, dental, and
medical coverage at the time of the involuntary termination of employment or reduction in hours but elected only
medical coverage for COBRA, that AEl can now also election vision and dental for purposes of the subsidy in addition
to medical. These contingencies should be addressed in any ARPA election forms.

Q&A 52 mirrors the DOL model notices and FAQs providing that the second bite at COBRA (extended election period)
is not available under state mini-COBRA laws unless the state law provides for a similar extended election period.

8. Extensions Under the Emergency Relief Notices (Q&As 56-59)

In these Q&As, the IRS provided important guidance on the interaction of the 60-day extended election / second bite
period under the ARPA COBRA subsidy and elections under the Outbreak Period.

First, Q&A 57 is similar to prior DOL guidance stating that that the Outbreak Period extensions do not apply to the
60-day period to elect subsidized COBRA coverage under the second bite opportunity.

Q&As 56, 58, and 59 confirm that an AEl can elect just subsidized COBRA coverage or elect subsidized COBRA coverage
and unsubsidized coverage for prior periods pursuant to the Outbreak Period guidance. However, if within the 60-day
ARPA extended election period for subsidized coverage the AEl elects the subsidy but does not elect retroactive coverage,
the AEI will forfeit the right to retroactive coverage. This is true even if the election would not have otherwise been
required under the prior Outbreak Period guidance.

Once retroactive coverage is elected, however, payment for that retroactive coverage will be subject to the Outbreak
Period guidance. Premium payments for retroactive coverage will not be due until the Outbreak Period ends (or one
year after payment would ordinarily have been due if earlier). If the AEl then fails to pay those premiums, the employer
can retroactively cancel COBRA coverage for periods for which the premiums are not paid (but, of course, not the
subsidized period). Also under the Outbreak Period guidance, coverage can be suspended for the retroactive period
until COBRA premiums are actually made.

Practice Pointer: This one aspect of the Notice caught most by surprise and appears contrary to the prior Outbreak
Period guidance. Indeed, it seems contrary to a sentence in the DOL model notices which states: “The election
period for COBRA continuation coverage with premium assistance does not cut off an individual’s preexisting
right to elect COBRA continuation coverage, including under the extended timeframes provided by the Joint
Notice and EBSA Disaster Relief Notice 2021-01.” It is likely this has not been communicated since most extended
election notices were formalized or actually mailed before the IRS provided this guidance. On the other hand, if
this guidance is ignored and COBRA elections are allowed pursuant to prior understandings of the Outbreak Period
guidance, then there could be issues with stop-loss carriers for self-funded plans or carriers for fully insured plans.

9. Comparable State Continuation Coverage (Q&As 61-62)

Under state mini-COBRAs, even if an employer pays the subsidized premium directly to the insurer, the employer still
cannot take the Medicare tax credit. This is one of the limited instances where the carrier takes the tax credit. (Q&A 62)
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10. Calculation of the COBRA Premium Assistance (Medicare Tax) Credit (Q&As 63-70)

Q&As 64-67 provide guidance on how the ARPA COBRA subsidy interacts with employers that are already providing
a COBRA subsidy, and Q&A 64 provides four different examples of this interaction. Consistent with ARRA guidance,
if an employer provides a “true” subsidy (in other words, not the ARPA subsidy), then the amount of the Medicare tax
credit is only the amount the AEl would be charged without the ARPA subsidy. For example, if an employer otherwise
charges COBRA beneficiaries 50% of the $600 maximum COBRA premium, the AEI would only be charged $300 and the
employer could only take a $300 tax credit. Continuing with this example, if the employer subsidy ends and a COBRA
beneficiary is otherwise required to pay $600, then an employer’s Medicare tax credit for an AEl would be $600. In
Q&A 66, the IRS provides an example where the maximum COBRA premium is $1,000, but COBRA beneficiaries are
only charged $400. The employer increases the COBRA premium obligation to $1,000 but provides AEls with a $600
taxable severance payment. The $600 is not treated as an employer-provided COBRA subsidy, and the employer can
take the full $1,000 Medicare tax credit.

Practice Pointer: Employers will want to carefully examine any existing “true” employer-provided COBRA subsidy
to see whether that subsidy can be ended to take full advantage of the ARPA COBRA subsidy. It appears that
employers can offer taxable incentives for an AEl to forgo any subsidy provided in a severance agreement or
severance plan in order to take advantage of the ARPA COBRA subsidy.

The Notice also makes clear that (other than a newborn or adopted children) AEls only include individuals who were
covered by a plan at the time of the involuntary termination of employment or reduction in hours. For example,
if an AEl had self-only coverage at the time of the involuntary termination of employment or reduction in hours
but subsequently added a spouse or dependent children during a plan’s open enrollment, neither that spouse nor
dependent child would be AEls (Q&A 68, Example 3). While no additional family members can be added at open
enrollment for purposes of the subsidy, new benefits can be elected and they will count for the subsidy. As another
example, if an AEl had only vision coverage immediately before an involuntary termination of employment or reduction
in hours, that AEI could only elect vision coverage for COBRA. But if there is an intervening open enrollment when
the AEl elects group medical and dental as well, then that group medical and dental coverage (in addition to vision)
will be eligible for the subsidy. (Q&A 69)

11. Claiming the COBRA Premium Assistance (Medicare Tax) Credit (Q&As 71-86)

In Q&A 75, the IRS provides the methods of taking the Medicare tax credit either on the quarterly Form 941 employment
tax return or an advance of the credit using Form 7200. IRS Notice 2021-24 provides more detail. If an individual is
treated as an AEl eligible for the subsidy but that individual fails to inform the plan of other disqualifying coverage,
then the employer will not have to refund any Medicare tax credit it has taken for that individual. (Q&A 78)

In Q&A 79, the IRS repeats the ARPA statutory rule that the Medicare tax credit is generally included in the gross income
of the employer. Placing timing issues aside, this inclusion of income should not have any adverse tax effects on an
employer because it should be able to deduct the payments that the credit is intended to reimburse (for example,
the premium payments to the insurer in the case of a fully insured plan or the actual payment of benefits to the AEI
in the case of a self-funded plan).

For a plan covered by federal COBRA (other than a collectively bargained multiemployer plan), the employer is the
entity that takes the Medicare tax credit. Q&A 81 clarifies that this is the general rule even if an employer uses a
“third-party payer” such as a reporting agent, payroll service provider, professional employer organization, certified
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professional employer organization, or § 3504 agent to report and pay its federal employment taxes. Q&A 82 contains
an exception to this rule if the third-party payer meets the following three conditions: (1) it maintains the group health
plan; (2) it is considered the sponsor of the group health plan and is subject to the applicable DOL COBRA guidance,
including providing the COBRA election notices to qualified beneficiaries; and (3) it would have received the COBRA
premium payments directly from AEls if not for the COBRA subsidy. In that limited instance, the third-party payer will
be entitled to the Medicare tax credit.

Practice Pointer: The rules regarding third-party payers can be complex. Q&A 81 contains even more guidance
on the methods that third-party payers should use to claim the credit on behalf of their clients. The exception
in Q&A 82 is narrow, but we believe that some multiple employer welfare arrangements, including association
health plans, may be able to use the Q&A 82 exception in certain instances.

PRIMARY EMPLOYER TAKEAWAYS

= The deadline forissuing ARPA COBRA subsidy notices to AElsis May 31. Steps should be taken to ensure that Notices
are sent as required.

= Ensure that a process is in place to collect (and retain) AEl election (and certification) forms to support claimed
Medicare tax credits.

= Use the Q&As to help you identify when there has been an involuntary termination of employment or a reduction
in hours (whether voluntary or involuntary).

= Itisimportant to analyze whether a dependent or spouse is eligible for the subsidy on a case-by-case basis.

= Aspouse or dependent who was covered under a plan at the time of an involuntary termination of employment or
reduction in hours is going to be an AEl even if the employee elected self-only COBRA coverage.

— On the other hand, a spouse or dependent who was not covered at the time of the involuntary
termination of employment or reduction in hours but is added during open enrollment will not be an
AEl eligible for the subsidy.

= Aspouse or dependent whose initial qualifying event was a death, divorce, or dependent aging out will not be an AEI.

— On the other hand, if the initial qualifying event was an involuntary termination of employment or
reduction in hours and the second qualifying event was a death, divorce, or dependent aging out, then
the spouse or dependent may be an AEI.

= Review any employer severance plan or severance agreements where a “true” employer subsidy is being offered
to AEls and see if that severance plan or severance agreement can be modified to take full advantage of the ARPA
COBRA subsidy. Modifications could include taxable payments to AEls to incentivize them into waiving any previous
contractual promise for the employer subsidy.

= Understand how the Outbreak Period interacts with the 60-day extended election period (second bite) and make
sure that AEls know that if they make a subsidy election without making a retroactive election under the Outbreak
Period for unsubsidized COBRA coverage, they will lose the right to unsubsidized coverage.

= Review the process for claiming the Medicare tax credit on Form 941 or 7200 and make sure document retention
systems are in place to justify the credit in the case of audit. Use of an AEl attestation form is a best practice. It will
be difficult if not impossible to prove that an AEl was not eligible for other disqualifying coverage without it.
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