
The Banking Law  
JournaL

Volume 127 Number 5 may 2010

Headnote: Focus on tHe FdIc
Steven a. meyerowitz 385

tHe cHangIng Rules FoR FdIc-assIsted acquIsItIons: stRategIes FoR  
MInIMIzIng BuyeR’s RIsk In FaIled Bank tRansactIons
lorraine m. buerger 387

RevIsItIng tHe FdIc’s “supeRpoweRs”: contRact RepudIatIon and D’Oench 
Duhme
erin burrows and F. John Podvin, Jr.  395

Banks need to use tHe classIc tuRnaRound MetHodology
Christopher J. Zinski 407

new analysIs oF tHe RepuRcHase oBlIgatIon In paRtIcIpatIon agReeMents
michael Cavendish 417

tItle InsuReRs to end cRedItoRs’ RIgHts coveRage natIonwIde, But tHe 
Issues FoR lendeRs ReMaIn
Paul G. mackey 428

“tHeRe you go agaIn”: tHe oBaMa adMInIstRatIon sends pRoposed text oF  
volckeR Rule to congRess
Douglas landy and Jillian ashley 437

FedeRal ReseRve and FedeRal tRade coMMIssIon Issue RIsk-Based pRIcIng 
notIce Rule
James a. Huizinga, Karl F. Kaufmann, michael F. mceneney, and ryan H. rogers 442

BankRuptcy dIsclosuRe By ad Hoc oR InFoRMal coMMIttees undeR  
Rule 2019
bennett J. murphy 448

FoReIgn Bank IssueR. FoReIgn plaIntIFF. FoReIgn tRansactIon. class  
actIon exposuRe In tHe u.s. undeR FedeRal secuRItIes laws?
James F. moyle and Steven l. Penaro 458

RegIonal BankIng outlook: RevIval
James F. bauerle 463

BankIng BRIeFs
Donald r. Cassling 476



edItoR-In-cHIeF
Steven A. Meyerowitz

President, Meyerowitz Communications Inc.

BoaRd oF edItoRs

Paul Barron
Professor of Law
Tulane Univ. School of Law 

George Brandon
Partner, Squire, Sanders & Dempsey 

LLP 

Barkley Clark
Partner, Stinson Morrison Hecker 

LLP

John F. Dolan
Professor of Law
Wayne State Univ. Law School

Stephanie E. Kalahurka
Hunton & Williams, LLP

Thomas J. Hall 
Partner, Chadbourne & Parke LLP

Michael Hogan
Ashelford Management Serv. Ltd.

Mark Alan Kantor
Washington, D.C.

Satish M. Kini
Partner, Debevoise & Plimpton LLP

Paul L. Lee
Partner, Debevoise & Plimpton LLP

Jonathan R. Macey  
Professor of Law 
Yale Law School

Martin Mayer
The Brookings Institution

Julia B. Strickland
Partner, Stroock & Stroock & Lavan 

LLP

Marshall E. Tracht 
Professor of Law
New York Law School

Stephen B. Weissman 
Partner, Rivkin Radler LLP

Elizabeth C. Yen
Partner, Hudson Cook, LLP

Bankruptcy for Bankers
Howard Seife
Partner, Chadbourne & Parke LLP

Regional Banking Outlook
James F. Bauerle
Keevican Weiss Bauerle & Hirsch 

LLC

Directors’ Perspective
Christopher J. Zinski
Partner, Schiff Hardin LLP

Banking Briefs
Donald R. Cassling
Partner, Quarles & Brady LLP

Intellectual Property
Stephen T. Schreiner
Partner, Goodwin Procter LLP

The Banking Law JournaL (ISSN 0005 5506) is published ten times a year by A.S. Pratt & Sons, 805 Fifteenth 
Street, NW., Third Floor, Washington, DC 20005-2207. Application to mail at Periodicals postage rates is pending 
at Washington, D.C. and at additional mailing offices. Copyright © 2010 ALEX eSOLUTIONS, INC. All rights 
reserved. No part of this journal may be reproduced in any form—by microfilm, xerography, or otherwise—or in-
corporated into any information retrieval system without the written permission of the copyright owner. Requests 
to reproduce material contained in this publication should be addressed to A.S. Pratt & Sons, 805 Fifteenth Street, 
NW., Third Floor, Washington, DC 20005-2207, fax: 703-528-1736.  For subscription information and custom-
er service, call 1-800-572-2797. Direct any editorial inquires and send any material for publication to Steven A. 
Meyerowitz, Editor-in-Chief, Meyerowitz Communications Inc., 10 Crinkle Court, Northport, New York 11768,  
SMeyerow@optonline.net, 631-261-9476 (phone), 631-261-3847 (fax). Material for publication is welcomed—ar-
ticles, decisions, or other items of interest to bankers, officers of financial institutions, and their attorneys. This pub-
lication is designed to be accurate and authoritative, but neither the publisher nor the authors are rendering legal, 
accounting, or other professional services in this publication. If legal or other expert advice is desired, retain the 
services of an appropriate professional. The articles and columns reflect only the present considerations and views of 
the authors and do not necessarily reflect those of the firms or organizations with which they are affiliated, any of the 
former or present clients of the authors or their firms or organizations, or the editors or publisher.
POSTMASTER: Send address changes to The Banking Law JournaL, A.S. Pratt & Sons, 805 Fifteenth Street, NW., 
Third Floor, Washington, DC 20005-2207.  



458

Foreign Bank issuer. Foreign PlaintiFF. 
Foreign transaction.

class action exPosure in the u.s. under 
Federal securities laws?

JameS F. moyle aND SteVeN l. PeNaro

Recently, an ultra aggressive type of securities class action lawsuit has garnered 
significant attention from the legal and business communities.  These so-called 
“f-cubed” cases involve: (1) a foreign purchaser; (2) suing a foreign issuer for 
violations of U.S. securities laws; (3) with respect to securities transactions in 

foreign countries.  These lawsuits present substantial challenges for foreign public 
companies that are concerned with potential exposure to U.S.-style class actions, 
because they may require little nexus to the United States.  The authors discuss 
“f-cubed” lawsuits, with an emphasis on a pending U.S. Supreme Court case 
which many hope will provide foreign banks and other corporations a better 

defined roadmap as to their potential exposure to litigation in the U.S.

Corporate officers and directors around the globe accept the fact that 
the U.S. is a litigious country where lawsuits are an entrenched part 
of doing business.1  As quickly as prophylactic measures are adopted 

by lawmakers and companies to reduce the likelihood of vexatious litigation, 
entrepreneurial class action lawyers develop new strategies attempting to im-

James F. moyle is a partner in the Securities and Commercial litigation practice 
groups at alston & bird llP.  He regularly represents banks, insurance companies, 
investment advisors, and other clients in the financial services industry. Steven 
l. Penaro is an associate at the firm. the authors may be contacted at james.
moyle@alston.com and steve.penaro@alston.com, respectively. 
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pose liability. 

“F-cuBed” lawsuIts

 Recently, an ultra aggressive type of securities class action lawsuit has gar-
nered significant attention from the legal and business communities.  These 
so-called “f-cubed” cases involve: (1) a foreign purchaser; (2) suing a foreign 
issuer for violations of U.S. securities laws; (3) with respect to securities trans-
actions in foreign countries.  These lawsuits present substantial challenges for 
foreign public companies that are concerned with potential exposure to U.S.-
style class actions, because they may require little nexus to the United States.  
And they raise jurisdictional issues about the extraterritorial reach of the U.S. 
securities laws so timely and critical that the United States Supreme Court 
recently heard arguments as to whether such cases should be limited or even 
banned from American courts.
 The Securities Exchange Act, which contains the primary antifraud pro-
vision of the federal securities laws, does not directly address its application 
to foreign transactions.  To assess whether jurisdiction exists, courts have ad-
opted the “conduct and effects” test which examines (1) whether and to what 
extent the fraudulent conduct occurred in the U.S., and (2) whether it had 
a substantial effect in the U.S.  Although analytically reasonable, this test 
requires a fact intensive inquiry and provides courts with little direction as 
to when particular “conduct and effects” are sufficient to confer jurisdiction.  
With no bright line rule, this circumstantial test has been applied with incon-
sistent and unpredictable results. That may soon change.

mOrrisOn v. natiOnal australia Bank ltD.

 The U.S. Supreme Court recently heard arguments in an f-cubed case 
where defendants and other interested parties argued in favor of a bright line 
test that would prohibit such suits.  In Morrison v. National Australia Bank 
Ltd.,2 foreign plaintiffs invested in the ordinary shares of Australia’s largest 
bank, which were traded on several exchanges — all outside the U.S.  The 
bank owned a large mortgage service provider in Florida, which allegedly 
reported false financial information back to the Australian bank.  This infor-
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mation was incorporated into the bank’s financial statements which were filed 
with the SEC, inserted into annual reports, and disseminated by bank per-
sonnel in Australia via public filings and statements.  Later, the bank revealed 
it was taking millions of dollars in writedowns because certain assumptions 
in the Florida service provider’s valuation model resulted in overstatements 
in the bank’s financials.  This news caused the bank’s ordinary shares to de-
cline significantly and plaintiffs’ lawsuit followed, alleging that the Florida 
subsidiary falsified information which rendered the bank’s financials false and 
misleading in violation of the Exchange Act.
 On the bank’s motion, the District Court dismissed the case holding that 
it lacked jurisdiction over the claims.  On appeal, the Second Circuit recog-
nized as fundamental the issue whether “Congress would have wished the 
precious resources of the United States courts and law enforcement agencies 
to be devoted to such [extraterritorial] actions.”3  In its analysis, the court ap-
plied the long standing “conducts and effects test” to assess whether the harm 
was perpetrated in the U.S. or abroad, and whether it substantially affected 
U.S. markets and investors.  Under this test, “subject matter jurisdiction ex-
ists if activities in this country were more than merely preparatory to a fraud 
and culpable acts or omissions occurring here directly caused losses to inves-
tors abroad.”4  
 Making these determinations was, the court acknowledged, a difficult 
and fact intensive process.  For this reason, defendants and other interested 
parties encouraged the Second Circuit to adopt a bright line rule prohibit-
ing f-cubed cases where the conduct had no effect in the U.S.  The Second 
Circuit, however, declined to do so, stating that to automatically bar jurisdic-
tion in such cases “would conflict with the goal of preventing the export of 
fraud from America.”5  Nonetheless, the court affirmed the dismissal, find-
ing that the locus of the fraud was in Australia, where the bank (and not the 
subsidiary) had primary responsibility for the accuracy of its public filings, 
and where the allegedly misleading shareholder reports were actually dissemi-
nated.  Although the issue was not before the court on appeal, the Second 
Circuit also noted the absence of allegations that the alleged fraud affected 
U.S. markets or investors.6

 On November 30, 2009, the Supreme Court agreed to hear the case 
and oral arguments were held on March 29, 2010.  Defendants and other 
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interested entities (such as the United Kingdom, France, and Australia) ar-
gued that jurisdiction is improper because, among other things, it intrudes 
on the laws of sovereign nations with a more acute interest in the result.  For 
example, a “friend of the court” brief submitted by the Republic of France as-
serted that subjecting French defendants to the jurisdiction of the U.S. courts 
and U.S. securities laws would disrupt the regulatory scheme of France and 
the expectations of issuers who availed themselves of that nation’s markets.  
Similarly, the United Kingdom noted that “nations have a strong interest in 
regulating their own capital markets, developing disclosure rules to govern 
their own issuers, deciding how and when class action litigation should occur 
and determining the penalties for violations of such laws.”7 Extraterritorial 
application of the Exchange Act, they argued, goes against well established 
principles of comity and may impede open capital markets.  They, too, en-
couraged the imposition of a bright line rule prohibiting f-cubed suits.  Plain-
tiffs, meanwhile, argued that the Second Circuit gave insufficient weight to 
the fact that the financials allegedly were manipulated in Florida.  And as to 
comity issues, plaintiffs claimed that Congress did not intend to allow the 
U.S. to be used as a base for manufacturing fraud, even when the fraud only 
affects foreigners.  
 At oral argument, the Justices expressed uneasiness that U.S. courts would 
exercise jurisdiction in such cases.  Justice Alito, for example, asked plaintiff-
petitioner “Wouldn’t your clients have adequate remedy under Australian law 
in Australia, in the Australian court system?”  Justice Ginsburg said that the 
case “has Australia written all over it.  Isn’t the most appropriate choice the 
law of Australia rather than the law of the United States?”  On the other 
hand, the Court also seemed troubled by an across the board prohibition of 
such cases, and recognized the problems of the fact intensive “conducts and 
effects” test. 

conclusIon

 With an increasingly global economy, the question of cross-border ap-
plication of U.S. securities laws is a serious and growing concern.  Although 
Morrison illustrates the challenges plaintiffs confront in obtaining U.S. juris-
diction in f-cubed cases — even when some misconduct allegedly occurred 
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there — the threat of such cases must be considered in assessing a bank’s risk 
profile, and making operational decisions that could affect that profile.  When 
the Court ultimately rules (no sooner than late this year), foreign banks and 
other corporations can only hope they will have a better defined roadmap as 
to their potential exposure to the profound risks of U.S.-style securities class 
actions. 

notes
1 In 2008, nearly 350,000 cases were filed in U.S. Federal District Courts alone.  
By contrast, during that same year, England and Wales saw only 35,985 cases filed.  
Available at http://www.uscourts.gov/caseload2008/contents.html and http://www.
justice.gov.uk/publications/courtstatisticsquarterly.htm.
2 547 F.3d 167 (2d Cir. 2008). The Second Circuit’s opinion in Morrison may be 
found at: http://www.lawupdates.com/pdf/postings/securities/Morrison,_et_al._v._
National_Australia_Bank_Ltd.,_et_al..pdf. 
3 Morrison, 547 F.3d at 170.
4 Id. at 171.
5 Id. at 170.
6 See id. at 175 (noting that plaintiffs only addressed the “conduct” prong of the two-
part “conduct and effects” test, choosing essentially to ignore the question whether 
there were sufficient “effects” in the U.S. to support the exercise of jurisdiction).
7 Brief for the United Kingdom of Great Britain and Northern Ireland as Amicus 
Curiae in Support of Respondents, Morrison v. National Australia Bank, LTD., 547 
F.3d 167 (2d Cir. 2008).


