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What to Do When Things Go Wrong
with Your Organic Certitfier?

KRISTI).BOSWELL | Council | Alston&BirdLLP SAM JOCKEL

| Senior Associate | Alston &Bird LLP

For informational purposes only and not intended to be legal advice.

rganic farmers and processing facilities are like-

ly well familiar with their third-party organic cer-

tifier. Farmers share all sorts of information with
their certifiers—what they grow and how they grow it. The
certifying agents visit the farm to inspect the operations
and production methods to maintain compliance with the
standards required to get that “USDA Organic” designa-
tion. Often these relationships are professional and amia-
ble; however, what happens when something goes wrong?
A suspension, or worse, a revocation, of your organic cer-
tification can be devasting to your business. This article
provides some helpful tips if your business finds itself at
odds with your certifier.

The Organic Foods Production Act, created by the Na-
tional Organic Program (NOP) and enforced by the USDA’s
Agricultural Marketing Service, gives third-party certify-
ing agents responsibility for certification and decertifica-
tion of organic status.! The Act’s implementing regulations
set out the procedures for accredited third-party certifying
agents to investigate certified organic operations for non-
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compliance and, if noncompliance is found, the process for
certifying agents to suspend or revoke an operation’s or-
ganic status.?

What are certifying agents required to

do when there is alleged noncompliance

with organic requirements?

The USDA’s regulations require certifying agents to give
organic farms opportunities to address issues of noncom-
pliance before they suspend or revoke the certification. The
certifier must send the following written notifications to
the recipient's place of business before suspension or revo-
cation can occur: (1) a notice of noncompliance; then (2) a
notice of proposed suspension or revocation.?

The first notice describes each alleged noncompliance,
the facts that the notice is based on, and a date by which
the farmer has to rebut or correct each noncompliance.*
If the issue is not resolved at this point, then the second
notice—a notice of proposed suspension or revocation—
will be sent. That notice will give reasons for the proposed



suspension or revocation and a proposed effective date of
the action. Importantly, it will also include the impact on
future eligibility and the right to mediate or file an appeal.®

The last strike—a final notice of suspension or revoca-
tion—states the certified operation failed to correct the
noncompliance or resolve the issue through the available
recourse steps provided to them.

Typically, these notices are sent over a period of weeks or
even months. If correcting the noncompliance is not pos-
sible, a certifier can send the notice of noncompliance at
the same time as the notification of proposed suspension
or revocation.®

What if your organic certification

is suspended or revoked?

If your organic certification is suspended or revoked, the
USDA must approve reinstatement upon a request for re-
instatement of its certification. The third-party certifier
(either your previous certifier or a different certifier) must
verify that the underlying issues were addressed. The re-
instatement process is challenging and not guaranteed.
Additionally, no products can be marketed or sold with the
organic certification label until reinstatement.

What should you do to prevent

suspension or revocation?

Rest assured if you are on the receiving end of one of these
notifications, there are a few steps that you can take to pre-
vent suspension or revocation of your organic certification:

1. Read the notice of noncompliance carefully.
Take the notice of noncompliance seriously. If there are
multiple areas of concern, address each individually.
These issues can often be rectified swiftly through cor-
rective action or communication with your certifying
agent before you ever get a notice of proposed suspen-
sion or revocation.

2. Mark down the deadlines.

The regulations require that certifying bodies provide
dates on each notification to allow for a response. This
is intended to provide a certified operation due process
to rebut or correct the noncompliance or formally appeal
the proposed suspension or revocation. Follow these
dates! It is much simpler to correct noncompliance than
be reinstated after suspension or revocation.

3. Work with your certifier.
By far the easiest way to prevent suspension or revoca-
tion of your organic certification is to work with your
certifier to correct or explain any claims of noncompli-
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ance. It is our experience that most certifying agents

All Seasons Gives You want .to WOl”.k with you to rectify any issues and get you

back in business.

4. Know your rights.

The Balance 0f Power Be informed about the organic production standards
and practices, monitor any changes to the NOP’s guid-
ance and regulations, and consider hiring an attorney
to ensure your operation is not at risk for suspension or

| . revocation.
At the end of the day, if things start to go wrong with your
r oy W certifying agent, following these simple steps will help in
' resolving most issues swiftly and keeping your organic
!I.-' }’, products on the store shelves.
/ garl a
Y foe:'itm The attorneys at Alston & Bird have experience guiding
ﬁl_'ﬂ'ﬂﬂ; l h':" ol » organic operations through this process and assisting
1 in obtaining reinstatement from the USDA.
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